






















































BEFORE THE BOARD OF SUPERVISORS OF MADISON COUNTY, MISSISSIPPI 

 

IN THE MATTER OF THE REZONING OF  

CERTAIN LANDS SITUATED IN SECTION 8,  

TOWNSHIP 8 NORTH, RANGE 1 EAST,  

MADISON COUNTY MISSISSIPPI 

 

CHESTNUT HILL 

HOMEOWNER ASSOCIATION, INC.       APPELLANT/OBJECTOR 

 

V. 

 

JEFF COX AND THE SHIRE AT LIVINGSTON             APPELLEES/PETITIONERS 

 

CHESTNUT HILL’S LEGAL MEMORANDUM ON APPEAL and  

OBJECTION TO COX-SHIRE REZONING REQUEST 

 

COMES NOW Appellant Chestnut Hill Homeowner Association, Inc., (“Chestnut Hill”) 

and hereby submits this, its Legal Memorandum and Objection to the rezoning request made by 

Jeff Cox and the Shire as the request asks the Board of Supervisors for a decision which is both 

arbitrary and capricious, as well as unsupported by substantial evidence.  The Petitioners carry a 

heavy burden which they cannot meet, and the proposed rezoning does not comport with the 

2019 Comprehensive Plan as required by state law; additionally, Petitioners wholly fail to show 

1) the requisite change in character of the neighborhood since 2019, or even since the most 

recent rezoning, and 2) a public need.  Chestnut Hill requests this Board to deny the request.  

INTRODUCTION and BACKGROUND 

Petitioners Jeff Cox and The Shire at Livingston seek a rezoning of certain land in 

Madison County; more specifically, the Petitioners request this Board of Supervisors to rezone 

7.53 acres from C-1 to R-lB.  As a result, what is now 22.47 residential acres would become 30 

acres, and what is now 24.86 commercial acres would become 17.33.  The Petitioners also seek 

in writing, if this Board were to approve its rezoning request, writing that the new 30-acres of 
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residential land be re-combined and redesignated within the Livingston Township Planned Unit 

Development (“PUD”).  This matter came before the Madison County Planning and Zoning 

Commission for a public hearing on Sept. 8, 2022, at which time multiple people were heard by 

the Commission; among the points brought to the Commission’s attention in opposition to the 

request were that this proposed zoning change does not comport with the County’s 2019 

Comprehensive Plan and that the Petitioners cannot meet their burden of proof to show either 

requirement compelling a zoning change.  Even today, Petitioners can show neither a change in 

character of the neighborhood which has taken place since the last zoning change nor a public 

need for more residential land.  Nonetheless, the Planning and Zoning Commission ultimately 

voted 3-2 to recommend approval of the rezoning request to the Board of Supervisors.   

Chestnut Hill filed an appeal with the County on Sept. 21, which under sections 806.06 

and 813.02 of the County Zoning Ordinance entitles Chestnut Hill as the aggrieved party to a 

new public hearing.  The appeal public hearing was initially set for Nov. 21, but the County 

continued the matter to Dec. 19.  The decision of the Planning and Zoning Commission was 

made in error, and Appellant Chestnut Hill now asks this Board to reject the Commission’s 

recommendation and to deny the rezoning request. 

OBJECTION and ARGUMENT 

Petitioners cannot meet their heavy burden, the proposed rezoning does not comport with 

the Comprehensive Plan as required by state law, and Petitioners fail to show any requisite 

change in character of the neighborhood since 2019 or any recent rezoning, or a public need.  

I. The Petitioners Bear the Burden of Proof, as the County’s Zoning Ordinance 

is Presumed Valid. 

 

While the Zoning Ordinance provides that the aggrieved party bringing this appeal is 

entitled to a new public hearing, the party seeking the zoning change bears the burden of proof.  



Chestnut Hill legal memorandum and objection to Cox-Shire rezoning - 3 

Mississippi law is clear on this point – the burden of proof rests upon the party seeking a zoning 

change “to show that the character of the neighborhood had changed to such an extent that it 

justified rezoning and that there was a public need for rezoning the property.” Bd. of Aldermen v. 

Conerly, 509 So. 2d 877, 884 (Miss. 1987). “Unless the evidence is clear and convincing as to 

those requirements, the action of a rezoning board has been held to be arbitrary, capricious and 

discriminatory.”  Id. 

Additionally, “[a]ll presumptions must be indulged in favor of the validity of a zoning 

ordinance if it is within the legislative power of the [County]. Such an ordinance is presumed to 

be reasonable and for the public good.” Id. at 883. “The presumption of reasonableness must be 

applied to the facts of the particular case, and it applies to re-zoning as well as to the original 

zoning regulation, but not with the same weight, the presumption being that the zones are well 

planned and arranged to be more or less permanent, subject to change only to meet a genuine 

change in conditions.”  Id. 

In rezoning requests, “if there has been a change in the neighborhood and if there is a 

public need therefor, evidence to support it should not be difficult to produce.” Id. at 886. “To 

support on appeal a reclassification of zones, the record at a minimum should contain a map 

showing the circumstances of the area, the changes in the neighborhood, statistics showing a 

public need, and such further matters of proof so that a rational, informed judgment may be 

formed as to what the governing board considered.” Id. “When there is no such proof in the 

record we must conclude there was neither change nor public need.”  Id. 

Zoning changes are intended to be difficult because properly adopted zoning ordinances 

are presumed valid. Here, the Petitioners made mention of the correct standard for change – 

change in character of the neighborhood and public need – but failed to provide any real proof to 
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this Commission. Without such proof, Petitioners fall short of meeting their burden, and this 

rezoning request fails. This Board should reject the slim recommendation of the Planning and 

Zoning Commission and deny the rezoning request. 

II. The Request is not in Accordance with the 2019 Comprehensive Plan. 

All zoning changes must be made in accordance with the County’s Comprehensive Plan 

under Section 806.04 of the Madison County Zoning Ordinance, as well as Miss. Code Ann. § 

17-1-9. The Land Use Plan found on page 37 of the Comprehensive Plan adopted in 2019 clearly 

shows the area at issue as planned for commercial use, not residential, and there has been no 

request to amend the Comprehensive Plan. Thus, such a rezoning would constitute spot zoning. 

"[A]lthough a zoning ordinance or amendment creates in the center of a large zone a 

small area or a district devoted to a different use, it is not spot zoning if it is enacted in 

accordance with a comprehensive zoning plan." Ridgewood Land Co. v. Simmons, 243 Miss. 

236, 251-52, 137 So. 2d 532,538 (1962). See also Thomas v. Bd. of Supervisors, 45 So. 3d 1173, 

1188 (Miss. 2010); Hall v. City of Ridgeland, 37 So. 3d 25, 42 (Miss. 2010); McWaters v. Biloxi, 

591 So. 2d 824, 829 (Miss. 1991) (to avoid spot zoning, the change must be in harmony with 

comprehensive plan).  “When the validity of a rezoning ordinance is at issue, one test for 

arbitrariness is to look at the rezoning in the context of the comprehensive plan as the same may 

have evolved and been amended.” Woodland Hills Conservation Asso. v. Jackson, 443 So. 2d 

1173, 1181 (Miss. 1983). “Where the reclassification does no substantial violence to the growth 

scheme of the comprehensive plan and varies in no major respect from zoning classifications in 

the surrounding area, it will generally not be disturbed on judicial review. ‘Spot zoning,’ on the 

other hand, is generally condemned.” Id.  This rezoning request for more residential land is not 

made in accordance with the 2019 Comprehensive Plan and should be denied. 
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III. There is No Change in Character of the Neighborhood since 2019 or Any 

Other Rezoning Request nor Public Need Justifying Rezoning. 

 

The Petitioner fails to show both a change in the character of the neighborhood and a 

public need which would justify the rezoning, instead citing matters happening in other 

surrounding communities and cities, such as Madison, Ridgeland, and the Canton area. Nothing 

within the neighborhood is shown to have changed to the point to justify a rezoning from 

commercial to residential; more importantly, in the time since the County last comprehensively 

rezoned – a mere 3 years ago in 2019 – the Petitioners can show no change whatsoever.  

Chestnut Hill will offer a detailed report from its urban and regional planning consultant Chris 

Watson to show that there has been very little change over the applicable period and no evidence 

of a public need for more residential land exists. 

The real issues here apply to all rezoning cases and are simple after considering the 

facts of the case. In order to justify rezoning of property, the appellant must prove 

(1) there has been a substantial change in the character of the neighborhood since 

1976, (the date which begins the period under consideration), and (2) a public need 

exists for additional C-1 restricted commercial zoning, and those essentials must be 

proved by clear and convincing evidence.  City of Oxford v. Inman, 405 So. 2d 111 

(Miss. 1981); Cloverleaf Mall, Ltd. v. Conerly, 387 So. 2d 736 (Miss. 

1980); Sullivan v. City of Bay St. Louis, 375 So. 2d 1200 (Miss. 1979). 

 

Bridges v. Jackson, 443 So. 2d 1187, 1189 (Miss. 1983) (the “modified Maryland” rule). 

“There is no bright-line rule as to what constitutes sufficient evidence of change in a 

neighborhood's character or public need. Thomas, 45 So. 3d at 1182 (¶30). However, there must 

be enough evidence for the zoning board to reach an informed decision.2 Id.”  Gardner v. City of 

Tupelo, 76 So. 3d 204, 207-08 (Miss. Ct. App. 2011). 

A. The Time in which the Character of the Neighborhood may have changed. 

Importantly, the period of time in which the neighborhood is examined to have changed 

(or not to have changed) is not an endless delve into the past, as the Petitioners would have this 
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Board believe, but rather since the most recent comprehensive rezoning which was in 2019, or 

since the last rezoning request. In either case, the Petitioners fail to provide sufficient evidence to 

the County. When reviewing a city or county’s decision on rezoning requests, the Supreme Court 

has noted that “[m]aterial to this examination are new or additional facts which have occurred 

since original zoning.”  Cloverleaf Mall, Ltd. v. Conerly, 387 So. 2d 736, 738 (Miss. 1980) 

(record showed no change, and the Court agreed “[b]ased on the record the rezoning was 

arbitrary, capricious, discriminatory, and abuse of discretion, and illegal”).  The Court noted the 

area at issue there was “unchanged since the adoption of the comprehensive zoning ordinance 

and the ordinance extending the commercial zone.”  Id. at 740. Findings should be based on 

“evidence introduced at the hearing” that there is both a public need and “a material change had 

occurred in the circumstances and conditions of the neighborhood since the enactment of the 

original zoning ordinance.” Broadacres, Inc. v. Hattiesburg, 489 So. 2d 501, 503 (Miss. 1986). 

“Evidence that nearby property has been rezoned supports a finding by the city council 

there has been a material or substantial change in the neighborhood since the inception of the 

comprehensive zoning plan.”  McWaters v. Biloxi, 591 So. 2d 824, 827 (Miss. 1991) (citing 

Martinson v. City of Jackson, 215 So.2d 414, 418 (Miss. 1968)).  In this case, the County 

adopted a new comprehensive rezoning plan just three years ago in 2019, along with a revised 

Zoning Ordinance and Zoning Map.  The Mississippi Supreme Court has noted, “‘Likewise, the 

evidence failed to establish that since the adoption of the zoning map there had been any such 

change in the character of the neighborhood as to justify a reclassification.’” Martinson v. 

Jackson, 215 So. 2d 414, 417 (Miss. 1968) (emphasis added; quoting the Maryland case of 

Kroen v. Bd. of Zoning Appeals, 209 Md. 420, 426, 121 A.2d 181, 184 (1956)).  “An attack upon 
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a zoning ordinance, to be successful, must show affirmatively and clearly that it is arbitrary, 

capricious, discriminatory, or illegal.”  Kroen, 209 Md. at 426, 121 A.2d at 184. 

However, the Supreme Court has also looked to the most recent rezoning request as the 

controlling date.  “In order to have property rezoned, the applicant must establish by clear and 

convincing evidence that the character of the neighborhood has changed since the date of the 

last request for rezoning and that a public need exists for rezoning.” City of Jackson v. Aldridge, 

487 So. 2d 1345, 1346-47 (Miss. 1986) (emphasis added).  In the Aldridge case, the city staff 

there could find no significant change in the land use since the last rezoning request, and the area 

there was overzoned for commercial uses; thus, the city could not recommend approval of the 

request.  Id. 

Though essentially legislative, over time the zoning process has acquired 

quasi-judicial trappings. No doubt this became inevitable the moment the power of 

judicial review came into being. 

The hallmark of the exercise of judicial power is the enforcement of primary 

rules. Here, for example, we require adherence to the rule that no change in zoning 

classification may be made absent either a mistake in the original zoning or a 

change in circumstances in the neighborhood and a public need for the rezoning. 

To be sure, these rules are flexible, partaking more of the character of principles 

than rules. Because we enforce these principles, because we direct that no rezoning 

shall occur except the requirements of these principles be met, zoning has in fact 

become quasi-judicial. 

 

Woodland Hills Conservation Asso. v. Jackson, 443 So. 2d 1173, 1181 (Miss. 1983) (emphasis 

added). 

B. The Size of the Neighborhood. 

As Mississippi as adopted the familiar test – mistake or change and need – in what has 

become known as the “modified Maryland rule,” or “modified Maryland doctrine.”  Nichols v. 

Madison Cnty. Bd. of Supervisors, 953 So. 2d 1128, 1131 (Miss. Ct. App. 2006).  Thus, a review 

of Maryland cases is helpful and instructional, particularly given that the Petitioners are asking 
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this County to consider evidence which is neither limited by time nor geographical scope – in 

fact, Petitioners request this Board to consider things which have been happening for a decade all 

over the County.  Again, Petitioners cannot meet their heavy burden. 

The Maryland Supreme Court has noted: 

 

In demonstrating change in the neighborhood the applicant must show 

 

"(a) what area reasonably constituted the 'neighborhood' of the subject property, (b) 

the changes which have occurred in that neighborhood since the comprehensive [or 

prior piecemeal] rezoning and (c) that these changes resulted in a change in 

the character of the neighborhood." Montgomery v. Bd. of Co. Comm'rs for Prince 

George's Co., 256 Md. 597, 261 A. 2d 447 (1970). See also Rockville v. Henley, 

supra; Clayman v. Prince George's Co., 266 Md. 409, 292 A. 2d 689 (1972); Heller 

v. Prince George's Co., supra. 

 

Rockville v. Stone, 271 Md. 655, 661, 319 A.2d 536, 540 (1974).  This is a common rule in 

Maryland, now adopted, as modified by adding a public need requirement, in Mississippi. 

And the burden of proving change or mistake which rests on the applicant 

is quite onerous. In demonstrating change in the neighborhood, the applicant must 

show: 

 

"(a) what area reasonably constituted the 'neighborhood' of the subject property, (b) 

the changes which have occurred in that neighborhood since the 

comprehensive rezoning and (c) that these changes resulted in a change in 

the character of the neighborhood." Montgomery v. Bd. of Co. Comm'rs for Prince 

George's Co., 256 Md. 597, 261 A. 2d 447 (1970). See also Clayman v. Prince 

George's Co., 266 Md. 409, 292 A. 2d 689 (1972); Heller v. Prince George's Co., 

supra. 

 

Rockville v. Henley, 268 Md. 469, 473, 302 A.2d 45, 46-47 (1973). 

 As to what timeline a court should examine, or when a court may examine changes prior 

to a comprehensive rezoning, the Maryland Supreme Court has long held as follows: 

It is quite correct, as argued by the applicants, that if there have been changes in 

the neighborhood since the comprehensive rezoning, the District Council may 

consider changes prior to the comprehensive rezoning to determine whether or not 

it will grant the application. 

But, the District Council may only consider the changes prior to the 

comprehensive rezoning in reaching its decision in regard to the significance of the 
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subsequent change in the neighborhood and whether or not it would be in the public 

interest to grant the proposed rezoning. Where, however, there has been no change 

at all established since the last comprehensive rezoning, as in the present case, then 

it must be assumed that the legislative body, with the prior changes before it, 

confirmed the existing zoning notwithstanding such prior changes, when it adopted 

the new comprehensive rezoning ordinance retaining the existing zoning 

classification. 

 

Chevy Chase Vill. v. Montgomery Cnty. Council, 258 Md. 27, 43-44, 264 A.2d 861, 869 (1970). 

Petitioners have no offering of what should reasonable constitute the neighborhood, and 

their evidence offered is restricted neither in time nor in geography, and Petitioner’s effort 

wholly fails.  This Board should deny the rezoning. 

CONCLUSION 

If this Board were to grant the request for the proposed zoning change, it would be 

rendering a decision which is arbitrary and capricious, as well as unsupported by substantial 

evidence. For all these reasons, this Board should reject the recommendation of the Commission 

and deny the Petitioner’s rezoning request in whole. 

Respectfully submitted, this the 19th Day of December 2022. 

 

_/s/ John P. Scanlon______________ 

John P. Scanlon, MS Bar No. 101943 

Mills. Scanlon. Dye & Pittman 

Attorneys for Chestnut Hills 

Homeowners Association, Inc. 

 

CERTIFICATE OF SERVICE 

 

I, John P. Scanlon, attorney for the Respondent Chestnut Hill hereby certify that I did 

submit this Response via hand delivery and electronic mail to the Clerk and Attorney for the 

Madison County Board of Supervisors and also serve the same in the same manner upon the 

Attorney for the Petitioners, Steve Smith. 

 

Submitted, this the 19th Day of December 2022. 

  

_/s/ John P. Scanlon______________ 

John P. Scanlon, Esq. 

MS Bar No. 101943 
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